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Abstract

Do customers pay too little when they pay nothing for accessing a social media platform 
‘for free’, and/or do they pay too much? These ‘free’ online services attract customers 
even if they come at personal information or attention costs. As competition law 
traditionally focuses on positive prices, ‘free’ services raise the question whether and 
how they could be assessed as potentially harmful to competition and consumers. 
Thus, the aim of this paper is to discuss the extent to which EU competition law can 
be applied to evaluate unilateral abusive pricing practices of social media platforms 
providing ‘free’ services to customers. It explores the economic characteristics and 
competitive dynamics of social media platforms, contrasts the traditional framework 
for assessment of abuse of dominance, predatory pricing, and excessive pricing with 
the challenges posed by their ‘free’ services, as well as offers recommendations.

Resumé

Les clients paient-ils trop peu lorsqu’ils ne paient rien pour accéder «gratuitement» 
à une plateforme de médias sociaux, et/ou paient-ils trop? Ces services attirent les 
clients même s’ils ont un coût d’informations personnelles ou d’attention. Comme 
le droit de la concurrence se concentre traditionnellement sur les prix positifs, les 
services «gratuits» soulèvent la question si et comment ils peuvent être évalués 
comme potentiellement nuisibles à la concurrence et aux consommateurs. Ainsi, 
l’objectif de cet article est d’examiner dans quelle mesure le droit européen de la 
concurrence peut être appliqué pour évaluer les pratiques unilatérales de tarification 
abusive des plateformes de médias sociaux fournissant des services «gratuits» aux 
clients. Il explore les caractéristiques économiques et la dynamique concurrentielle 
des plateformes de médias sociaux, oppose le cadre traditionnel d’évaluation des 
abus de position dominante, des prix prédateurs et des prix excessifs aux défis posés 
par leurs services «gratuits», et propose des recommandations.

Key words: abuse of dominance; excessive pricing; predatory pricing; zero-price 
markets; social media; online platforms. 

JEL: K21

I. Introduction

Humans love free things. Rapidly growing providers of digital technologies 
have surely noticed and exploited this, offering access to online platforms, 
such as social networks, for ‘free’. The COVID-19 pandemic, when for many 
social media became the only place of social interaction, underlined the 
importance of their accessibility for users from less privileged backgrounds. 
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Besides providing their services at no monetary charge, social media platforms 
(hereinafter: SMPs) boast about being a new system, which people want to 
be a part of, and owing their success to innovation. However, they also have 
a darker side: dominating users’ lives with social media addiction, ‘stealing’ and 
selling their data, bombarding users with resembling mind-reading advertising, 
manipulating their political choices. While social media giants expanded by 
offering better services than their competitors, they are now protected from 
rivals by very strong network effects, economies of scale and access to users’ 
data. Resulting from weak competition, consumers who want to keep using 
the platforms have no choice but to comply with data and attention sacrifice, 
while many users, blinded by the advantages, often do not even notice the 
risks they are exposed to. 

Several popular platforms can now be argued to dominate their (digital) 
markets and to have the potential to engage in abusive practices under EU 
competition law. Due to the novelty features of the digital economy, the 
framework of EU competition law does not offer appropriate means to address 
all emerging challenges, capture all behaviour harming consumers and ensure 
the effectiveness of enforcement. Subsequently, certain harmful practices 
can escape competition law scrutiny. Traditional competition law is centred 
around positive prices, which SMPs often do not charge for their services. 
Instead, they are satisfied with the information and attention costs users 
incur to access the platform, as they monetise them through advertisements. 
Meanwhile, due to complicated privacy settings users are often not even aware 
of incurring such costs and enjoy their presence on the platforms without  
monetary costs. 

This paper discusses the extent to which EU competition law can be applied 
to assess abusive pricing practices of SMPs providing services ‘free’ of charge. 
I begin with an analysis of the characteristics of digital markets, with a particular 
focus on SMPs and a discussion of the features of ‘free’. Following, I outline 
the EU legal framework of assessment of unilateral conduct of SMPs engaging 
in zero-price practices. I highlight the challenges posed to EU competition law 
assessment and enforcement and – considering ongoing legislative initiatives 
– suggest ways to address them through updating the EU Market Definition 
Notice and further developing the Digital Package. Finally, I consider how the 
predatory pricing and the excessive pricing doctrines can be applied to zero-
price practices of SMPs respectively. I  recommend considering the revenue 
from advertisements and premium users in assessing predatory pricing, as well 
as – to some extent – examining theories of harm associated with data and 
consumer protection in assessing excessive pricing.
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II. Characteristics of social media paltform and zero-price practices

1. Social media platforms 

Social media platforms can be defined as Internet-based services, which allow 
individuals to establish public or semi-public profiles within a limited forum 
and connect with other users (Gebicka and Heinemann, 2014).1 SMPs have 
become increasingly popular all over the world, with billions of people using 
them to interact with their family and friends, share their experiences or even 
find partners.2 Thus, SMPs range from classic social networking (e.g. Facebook, 
LinkedIn), photo or video sharing sites (e.g. Instagram or YouTube), discussion 
platforms (e.g. Reddit, Quora) to online dating communities (e.g. Tinder, 
Bumble), offering a great diversity for users and constituting a rapidly growing 
industry. 

While SMPs’ characteristics, such as the importance of network effects, 
economies of scale, quality and innovation, build upon those of online 
platforms in general, certain particularities relevant to competitive dynamics 
must be noticed. Competition conditions in the industry can be generally 
characterised by multiple platforms competing in a  rather well-defined 
category, for instance social networking. Most sites rely on user-generated 
content, with consumers defining the companies’ product offering. Usually, 
users have diversified content preferences and opt for sharing content with 
similar users, which results in large direct network externalities. Moreover, as 
the degree of differentiation is high on social media markets, consumers can 
join multiple platforms, which enables high multi-homing for both its users 
and advertisers. As a  result, such platforms compete mostly for consumer 
information and attention (Dutch-Brown, 2017). Figure 1 illustrates the 
functioning of a SMP on a zero-price market.

Social media platforms are characterised by the existence of both same-side 
network effects and cross-side network effects. Namely, a platform becomes 
more valuable to consumers, once other consumers, whom they wish to interact 
with, join the platform (CMA, 2019). Nonetheless, the value of the SMP to its 
users also depends on the number of customers active on the other side of the 
platform, such as content providers and third-party developers (CMA, 2019). 
Both same-side and cross-side network effects greatly impact the functioning

1 For a more elaborative definition, differentiating between ‘social network sites’ and ‘social 
networking sites’ see (Boyd and Ellison, 2007). See also (European Commission, 2018).

2 According to Statista in 2020, there were 3.6 billion social media users in the world. This 
number is predicted to grow to 4.41 billion by 2025. Accessed on 10 April, online: https://www.
statista.com/statistics/278414/number-of-worldwide-social-network-users/. 
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Figure 1. SMP operating on a zero-price market

User (U)
Company (C)

U allows SMP to access U’s data

SMP gives C to C’s data

Social media platform (SMP)

C pays SMP EUR X

U pays SMP EUR 0

SMP gives U access

Source: Author’s own illustration.

of SMPs, including their pricing strategies. As consumers access the platforms 
for ‘free’, for which they indirectly compensate the platform with their 
presence and bearing the unpleasantness of advertising, the platform utilises 
its consumer base as a bargaining chip to charge the advertisers for access 
to those consumers (Shekhar, 2020). Consequently, on social media markets 
direct network effects are high for users and low for advertisers, while indirect 
network effects are low for users and high for advertisers.

2. Zero-price practices 

Offering goods or services for a price of EUR 0 is not a new phenomenon – 
such markets have existed for decades, if not centuries. From ancient-times’ 
matchmaking services, radio since the 1920s to general purpose payment cards 
since 1950s – various goods and services people have enjoyed for ‘free’ can 
serve as examples (Evans, 2011). However, with the evolution of the Internet, 
they spread in number, variety and popularity, resulting in many doctrinal 
and practical issues with regard to their legal assessment. As competition law 
is primarily based on neoliberal economy3, which is centred on price theory, 

3 In this context neoliberalism refers to the ‘competition only’ approach, dominating 
EU competition policy, which gives primacy to narrow efficiency and consumer welfare 
considerations, focusing the assessment on positive prices. See (Buch-Hansen and Wigger, 
2010; Montalban, Smith and Ramirez-Perez, 2011).
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zero-price markets constitute a conundrum as to whether they can be seen as 
‘markets’ at all. Following the logic that without prices, markets do not exist, 
there would be no need for competition law scrutiny (Newman, 2014). This 
approach, however, overlooks the overwhelming potential for consumer harm 
that zero-price markets entail. 

When discussing the practice of offering goods or services for a price of EUR 0, 
one should first define the concept of ‘free’. ‘Free’ in a commercial context 
means ‘no payment’ or ‘costing nothing’ (Oxford Dictionary, 2021). However, 
‘free’ products and services – the ones priced at EUR 0 – offered on digital 
markets, are rarely truly free, in the sense of these definitions (Hoofnagle and 
Whittington, 2014; Newman, 2015). Despite not having positive prices attached, 
for-profit companies operating in ‘free’ markets recoup the costs of zero-price 
products or services in other ways – mostly by offering them in exchange for 
consumers’ attention and personal information (Jarman and Karaman Orsal, 
2020; Newman, 2014). Thus, since consumers ‘pay’,4 regardless of the medium 
of exchange, these goods or services are not actually free. Therefore, the correct 
way to refer to a lack of positive price attached to goods or services on digital 
markets offered in exchange for customers’ attention and data should be ‘zero-
price’ rather than ‘free’. Importantly, it is the trade of customers’ information 
and attention for accessing or using the zero-price services, which brings the 
zero-price digital markets into the realm of competition law scrutiny, confirming 
their status as markets.

The reasons why for-profit companies engage in zero-price practices can be 
explained by the interrelated nature of the services they offer (Newman, 2014). 
So as to profitably offer services at a price of EUR 0 in the long run, a rational 
firm must search for ways to turn a profit without involving these services. Despite 
various typologies (Anderson, 2009; Battistella, Murgia, and Nonino, 2019; Evans, 
2011; Gal and Rubinfeld, 2016), following Newman, two types of platforms’ 
strategies engaging in zero-price practices can be distinguished (Newman, 2014). 

Primarily, there are sustainable models. These allow the for-profit 
companies in zero-price markets to earn money through offering a different 
product or service, which is somehow connected to the one priced at a zero 
level. They may take the shape of direct cross-subsidies, wherein buying two 
products from the same company, only one is paid for. Other sustainable 
strategies of SMPs include multi-sided platform5 models, where, for example 

4 It is ambiguous in the doctrine whether referring to the process of exchanging personal 
data and attention for the usage of online platforms as ‘paying’ is accurate. See a serious of 
blog posts (Schrepel, 2019).

5 In literature the terms ‘multi-sided platforms’ and ‘two-sided platforms’ are often used 
interchangeably to refer to the same phenomenon. This paper will refer to it as ‘multi-sided 
platforms’ for the sake of coherence, meaning to encompass two- or more sided platforms.
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Facebook allows customers to create accounts for “free”, while charging  
advertisers. 

Another strategy is the ‘freemium’ model, in which a  basic version of 
a service is offered for EUR 0, while its higher quality version – premium – is 
available at a positive price (Bostoen, 2019). This can be observed for instance 
in LinkedIn trying to entice some of its customers with additional or enhanced 
services to purchase its paid version, LinkedIn Premium. 

Conversely, the non-sustainable strategies do not allow for-profit 
companies to support themselves in the long run. These may involve products 
or services offered at a price of zero for non-financial reasons such as non-
profit organization (e.g. the Wikimedia Foundation, operating Wikipedia), 
recoupment strategies such as promotional campaigns (such as Uber offering 
first-time users to take their first ride for free6) or outright predatory pricing 
strategies (Newman, 2014). 

Anyway, zero-price practices are part of an economic exchange with 
customers, who incur certain costs. Newman differentiates between non-
market signalling costs, such as opportunity costs or external costs (Newman, 
2014), and market-signalling costs, which in zero-price markets are information 
and attentions costs. These market-signalling costs in zero-price markets 
serve the same function as money in positive-price markets – they encourage 
parties to enter into ‘commercial’ exchanges pursing ‘economic gain’ from 
the transactions (Newman, 2014). Digital markets rely on gathering personal 
information, which can contribute to pro-competitive behaviour through for 
instance better tailoring the platform to the user’s preferences, but it can 
also trigger anti-competitive practices. Online platforms extract personal data 
from their users, and then sell access to these users to advertisers, making 
customer attention to advertisement the second key desire of companies active 
on zero-price markets. Regarding solicited and consent-based advertisements, 
a monetary fee is replaced by customers’ time and mental commitment to 
watch, view or hear them – they quite literally ‘pay attention’. In short, the 
non-monetary remuneration for social media services consists of the user’s 
personal data, which enables personalised advertising and data marketing, as 
well as the user’ attention to the ads presented, which profits the website’s 
owner (Gebicka and Heinemann, 2014).

Finally, it is important to note that ‘0’ in a zero-price is not ‘just another 
number’ (Evans, 2011, p. 71) – ‘zero is an emotional hot button – a source of 
irrational excitement’ (Ariely, 2009, p. 55). According to behavioural economics 
research, zero-price markets generate the so-called ‘zero-price effect’ (Newman, 

6 However, since such promotion is based upon the expectation to recoup profits from 
next rides of the users (‘penetration pricing’), it can be argued it is rather a sustainable strategy 
for Uber. 
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2014). Namely, when the price of a product or service reaches zero, consumer 
demand tends to drastically increase, leading to “irrationally high shift in 
demand toward the free product” (Hüttel, Schumann, Mende, Scott, and 
Wagner, 2018, p. 269). This phenomenon occurs even where a standard cost-
benefit analysis would lean towards the positive price option, often assuming 
that ‘free is good’ (Barnett, 2018; Newman, The Myth of Free, 2017). However, 
the issue of human attraction to the concept of ‘free’ is a  more complex 
one, bringing into debate psychological and sociological accounts (Ariely, 
2009). Having observed that, these accounts will be left outside the scope  
of this paper.

III.  Legal assessment of zero-price practices of social media platforms

The key features of digital markets and social media platforms carry 
substantial challenges to competition law, as they bring considerable 
complexity and novelty to the EU competition assessment and enforcement 
(King, 2018). These markets rely on zero-price practices, which render them 
structurally very different from traditional markets. However, as established 
in the previous chapter, they remain markets in the sense of competition law; 
hence, raising questions regarding the appropriate application of positive 
price-based competition law framework to their market definition, market 
power and theory of harm. 

1. Market power 

Although this paper will not engage in a deeper discussion on how the 
notion of “free” affects market definition, it is deemed relevant for further 
considerations to review the established practice of the European Commission 
and the Court of Justice of the European Union (hereinafter: CJEU or Court). 
As a starting point in discussing the EU’s position vis-à-vis zero-price markets 
it should be noted the argument that EU competition rules do not apply to 
services provided ‘free of charge’ was rejected in the Höfner case.7 Moreover, 
the European Commission repeatedly held various free services on digital 
markets as relevant product markets. For example, in a  recent Microsoft/

7 CJ judgement of 23.04.1991, Case C-41/90 Höfner and Elser v Macrotron, ECLI:EU:C:1991:161, 
paras 19–23.
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LinkedIn decision the Commission defined the relevant product market as the 
market for enterprise communications services.8 

In addition, as regards market power the General Court found market 
power to be of less importance when assessing zero-price practices than in 
traditional competition assessment, holding that ‘[T]he fact that the services 
are offered free of charge is a relevant factor in assessing the market power of 
the new entity. In so far as users expect to receive consumer communications 
services free of charge, the potential for the new entity to set its pricing policy 
freely is significantly restricted.’9 Consequently, the market power is of lesser 
importance when assessing zero-price practices than in traditional competition 
assessment.

Nevertheless, I  argue that neither the Commission’s case-law, nor the 
Court’s jurisprudence solved all the issues of defining the relevant market 
or assessing market power of potentially dominant social media platforms 
offering their services at a price of EUR 0, as the multi-sided character of 
the markets on which SMPs operate still poses problems. Considering the 
difficulty in the precise delimitation of their activities, defining what the 
(multiple) sides of the multi-sided markets are separately, should be the first 
step (Thepot, 2013).

Another issue relates to the question of defining substitutability between 
different types of social media markets.10 In traditional competition assessment 
of products’ interchangeability, price is the factor that receives more attention 
than non-price variables, such as quality, innovation or privacy (Just, 2018). 
Without doubt the small but significant increase in price (hereinafter: SSNIP) 
test, a module often used in defining the scope of relevant market, does not find 
its use in zero-price markets. To address this issue, alternatives to SSNIP, such 
as small but significant non-transitory decrease in quality (hereinafter: SSNDQ) 
or small but significant non-transitory increase in cost (hereinafter: SSNIC) 
tests have been developed. Furthermore, competition authorities should 
take account of the data flows, which are key in ‘free’ markets. However, 

 8 Case COMP/M.7217 – Microsoft/LinkedIn, paras 77–83, 115. See also Case COMP/M.6281 – 
Microsoft/Skype, paras 18–63, confirmed on appeal: GC judgment of 11.12.2013, Case T-79/12 
Cisco Systems Inc. and Messagenet v European Commission, ECLI:EU:T:2013:635, paras 65–74; 
Case COMP/M.7047 – Microsoft/Nokia, paras 43–45; Case COMP/M.7217 – Facebook/WhatsApp, 
paras 20–34. Nevertheless, the issue of market definition of “free” markets remains controversial 
in the doctrine; see (Polverino, 2012; Sousa Ferro, 2015; Sousa Ferro, 2017).

 9 Case T-79/12 Cisco Systems Inc. and Messagenet.
10 Interestingly, the issue of defining relevant markets within online platforms was 

considered in a US case where the court distinguished between dating websites and general 
social networking websites, basing the lack of substitutability on the fact that the latter offered 
significantly more functions and appeal to users; see LiveUniverse v. Myspace CV 06-6994 AHM, 
2007 WL 6865852 (C.D. Cal. Jun. 5, 2007).
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it remains unclear what the role of such tests or data exchange in defining 
relevant markets should be and these matters are hoped to be addressed by 
the European Commission in the updated Market Definition Notice, currently 
under evaluation (European Commission, 2020).

Finally, the relevance of the discussion of market power of digital platforms 
should be also flagged in merger review. In the EU, merger notification 
thresholds are based on undertakings’ turnover or assets.11 Since online 
platforms often do not reach these thresholds, despite having significant 
value, they may escape the notification obligation, which in return can result 
in allowing ‘killer’ acquisitions (UNCTAD, 2019). The most striking example 
of issues of merger review of zero-price markets was the controversial 
Facebook/Instagram merger (Wu, 2018).12 As neither undertaking charged 
users with money for their services, the price-focused competition authorities 
lacked the tools to rule the platforms were competitors on the attention  
markets.13 

2. Abuse of dominant position

A dominant position on a market is defined as ‘a position of economic 
strength enjoyed by an undertaking which enables it to prevent effective 
competition being maintained on the relevant market by affording it the power 
to behave to an appreciable extent independently of its competitors, customers 
and ultimately of its consumers’.14 In determining dominance, market shares 
play an important role. As per June 2021, Facebook holds more than 70% of 
the market share of worldwide social media platforms’ visits, with Twitter and 
Pinterest coming next with around 8% each.15 

However, while there is a general presumption of market dominance when 
market shares in the relevant market exceed 50%, it can be balanced with low 

11 Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations 
between undertakings (the EU Merger Regulation) (OJ L 24/1). 

12 For a wider context and comment see also (Wu, 2018a). However, it is not unanimous 
that Facebook/Instagram was a killer acquisition, as it is argued that the merger benefited 
consumers by improving their experience on both platforms, see (Sperry, 2020). 

13 Unintelligibly, the British Competition Authority held that Facebook and Instagram were 
not competitors, arguing that Facebook does not have a photo-taking app, while Instagram does 
not have advertising revenue. See the Decision of the Office of Fair Trading of 14 August 2012 
no. ME/5525/12. For disproving the OFT’s position by explaining how the platforms competed 
on attention markets see (Wu, 2019).

14 Case C-27/76 United Brands v. Commission ECR 207, para. 65.
15 GlobalStats statscounter, available: https://gs.statcounter.com/social-media-stats (accessed 

on 11 April 2021).
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barriers to entry for competitors.16 Social networking sites requiring users to 
create accounts generate switching costs for consumers as people prefer not to 
constantly create new profiles. Furthermore, the notion to join a SMP because 
‘everyone is on it’ attracts more and more users (Gebicka and Heinemann, 
2014) – SMPs are characterised by high network effects. In the EU, Facebook 
and YouTube take the lead as the most important online social media providers 
considering user reach and frequency of usage (European Commission, 2018). 
As a  result, many SMPs are deemed dominant not only due to their high 
market shares, but also due to the difficulties of competitors to successfully 
compete or, even simply, enter the relevant market (Gebicka and Heinemann, 
2014). Thus, it can be assumed that many of the SMPs offering their services 
for a zero-price are currently dominant. 

Abusive pricing practices as a form of abuse of dominance exist in the form 
of predatory and excessive pricing. Looking at zero-price practices of SMPs, 
the first competition law concern that arises, is whether the price of zero, which 
by default is placed below cost, is a predatory pricing strategy. Simultaneously, 
bearing in mind that such zero-price services are not actually offered for free, 
the question whether a  company could require ‘too much’ information or 
attention from its users, resulting in an excessive pricing behaviour, arises. 

In essence, there are two key issues that form the heart of debate on 
abusive pricing practices of SMPs offering their services ‘free of charge’ to 
customers – do customers pay too little when they pay nothing, and/or do they 
pay too much? The frameworks for individual assessment of both predatory 
pricing and excessive pricing doctrines, as well as potential solutions to the 
issues in their assessment are discussed in the following chapters.

3. Theory of harm

Zero-price practices have certain benefits for customers of online platforms. 
As anyone can access them without paying for the service, they arguably offer 
a unique opportunity to customers to use various social media platforms at 
zero monetary costs. Moreover, the main economic characteristics of digital 
platforms on top of the zero-price, such as very high network effects or 
increased productive efficiency (reduction of search and transaction costs) 
provide immediate and tangible benefits to consumers.17 Introducing positive 

16 European Commission, Communication from the Commission — Guidance on the 
Commission’s enforcement priorities in applying Art. 82 of the EC Treaty [now: Art. 102 TFEU] 
to abusive exclusionary conduct by dominant undertakings (OJ 2009 C 45/7), para. 16.

17 For example, Marchese (2020) claims that Facebook’s allegedly anti-competitive 
practices may be harmful for its competitors, but in the end it benefits consumers, through 
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prices in place of ‘free’ services would insignificantly impact upper-income 
Europeans, who would easily afford the subscription fees. However, lower-
income Europeans would face digital exclusion (Portuese, 2021). With that 
in mind, the identification of consumer harm can be problematic (Marciano, 
Nicita and Ramello, 2020).

Nevertheless, as zero-price services offered by SMPs are not actually free, 
the risk of abuse of a platform’s dominant position due to predation or excessive 
use of information and attention of its users persists. Data and consumer 
protection are not matters usually falling under the scrutiny of competition 
law. Consequently, competition law assessment of abusing dominant position 
of SMPs operating zero-priced services has been a controversial matter, calling 
into question the extent to which data and consumer protection could be 
accounted for when building theories of harm. The debate on the appropriate 
theory of harm to consumer welfare remains unresolved in the doctrine (Khan, 
2017; Melamed and Petit, 2019; Newman, 2019; Newman, 2017a); nonetheless, 
it should be perceived against the backdrop of the wider considerations of the 
aims of competition policy.

Siding with the Neo-Brandeis arguments18 that competition law should 
reach beyond the consumer welfare standard, defined as short-term price 
benefits, to capture the potential for consumer harm brought by social 
media giants, I further argue in favour of expanding the theories of harm of 
predatory and excessive pricing to – to some extent – take account of data, 
privacy and consumer protection matters. I believe that the three complement 
one another, aiming to protect different aspects of consumer welfare (Graef 
et al., 2018). 

4. Recent developments

The European Commission has shown awareness of the shortcomings of the 
abuse of dominance framework regarding the assessment of online platforms 
and their harmful practices with the proposals for the Digital Services Act 
(hereinafter: DSA)19 and the Digital Markets Act (hereinafter:  DMA)20 

price reductions and targeted advertising benefits. However, it is hard to agree with the author 
that such correlation would ultimately render Facebook’s practices pro-competitive. 

18 See for a summary of the Neo-Brandeis arguments concerning EU digital markets see 
(Botta and Solidoro, 2020). 

19 Proposal for a Regulation of the European Parliament and of the Council on a Single 
Market For Digital Services (Digital Services Act) and amending Directive 2000/31/EC, 
COM(2020) 825 final.

20 Proposal for a Regulation of the European Parliament and of the Council on contestable 
and fair markets in the digital sector (Digital Markets Act), COM/2020/842 final.
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presented in December 2020. This Digital Package aims to establish a safer 
digital space, in which fundamental rights of users are upheld, and a  level 
playing field, promoting innovation, growth and competitiveness, both in 
the EU and worldwide (European Commission, 2020a).

With reference to the framework of assessment of abuse of dominance, the 
key proposal is based on the concept of ‘digital gatekeepers’, large platforms 
providing online services or controlling access to online services, which exercise 
control over the digital ecosystems21 and have a  significant influence over 
competition and innovation in the fields (Bourreau and Alexandre, 2019).22 
Seeing how a number of online platforms have grown to become gatekeepers, 
the Commission further proposes ex-ante regulation so as to tackle competition 
issues, which the current competition law framework was unable to address 
(Mabiega, 2020).23 The ex-ante regulation would entail either a set of clearly 
defined and predetermined obligations and prohibitions, so-called ‘blacklisted 
practices’ or a range of tailor-made remedies designed for regulators to impose 
on digital gatekeepers when deemed necessary and justified on a case-by-case 
basis (Mabiega, 2020).

In January 2021 Germany passed a  reform of its Act against Restraint 
of Competition (herafter: ARC Amendments), introducing preventative 
provisions aimed at tackling the market dominance of large online platforms 
(Van Dorpe, 2021). According to the new §18 ARC, an undertaking is 
considered dominant if it has no competitors, is not exposed to any substantial 
competition, or has a paramount market position in relation to its competitors. 

Importantly, the ARC Amendments also touch upon zero-price practices, 
as according to §18 (2a) ‘the assumption of a market shall not be invalidated 
by the fact that a good or service is provided free of charge’. Furthermore, 
the ARC Amendments elaborate on the way the market position in case of 
multi-sided markets and networks should be assessed. Following §18 (3a) the 
emphasis should be placed on network effects and economies of scale, parallel 
use of services from various providers, users’ switching costs, access to data 
and innovation-driven competitive pressure. The ARC Amendments seem to 
also tackle the issues regarding merger notification obligation of undertakings 
operating zero-price practices, as by adding another threshold in §35 (1a), 
the Federal Cartel Office (hereinafter: FCO) should be notified of mergers 

21 A digital ecosystem can be characterised by a  fast and ongoing development of 
technologies as well as open, transparent and collaborative processes.

22 For an extensive outline of the concept of ‘gatekeeper’, as well as relevant notions 
of ‘bottlenecks’, ‘unavoidable trading partners’ and ‘doctrine of special responsibility’ see 
(Alexiadis and de Streel, 2020).

23 The existing ex-post competition enforcement is criticised for being too slow, cumbersome 
and unpredictable for the fast-paced digital markets. 
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between small, but innovative undertakings and large platforms, even in cases 
where the smaller company would not reach the regular turnover threshold. 

5. Recommendations

Having studied the EU framework for assessment of abuse of dominance 
of zero-price SMPs, I conclude the price-centred existing tools do not address 
the challenges of digital economy, allowing certain practices to escape 
competition enforcement. Thus, they should be adjusted, where possible, and 
new competition tools need to be developed. 

The Market Definition Notice’s ongoing update must adjust the way we 
define markets to digital economy and zero-price markets. The assessment 
should place more focus on non-price factors from the demand-side, as with 
no monetary exchange, competitive parameters such as service’s functionality, 
quality (including privacy), data, attention or innovation are more significant 
to customers. 

Moreover, defining relevant markets, each side of the multi-sided platforms 
should be held as a separate market, provided that consumers, advertisers and 
other agents do not enter into transactions with each other respectively, since 
products and services are deemed to have different degrees of substitutability 
on each side of the platform. For instance, SMPs and search engines could be 
regarded as substitutes by advertisers, but not by consumers (UNCTAD, 2019). 

Additionally, as the SSNIP test relies on price mechanisms, which are not 
present as such on digital markets offering zero-price services, competition 
authorities should base their assessment on a different mechanism instead. For 
example, the SSNIC test is aimed to assess if the undertaking in question could 
impose a small but significant non-transitory increase in cost for customers in 
a profitable way (Newman, 2015). In zero-priced markets, customers’ costs 
entail information and attention costs,24 which are more complicated in terms 
of transparency and calculability than prices. It could be difficult for customers 
to assess their behaviour when facing a  theoretical increase in information 
and attention cost. Furthermore, both information and attention costs may 
take various shapes and forms – the former can constitute numerous types 
of personal data (which renders the assessment even more difficult given 
the application of data protection rules) – while the latter can constitute the 
number of appearing advertisements, the length of the display, size of each 

24 Considering attention costs, Wu proposes a solution tailored to the attention economy 
dynamics present among online platforms – the attentional small but significant and non-transitory 
increase in price (hereinafter: A-SSNIPS) test. The A-SSNIPS would be assessing consumers’ 
reaction to an increase in undesired messages or advertising load. See (Wu, 2019).
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advertisement, frequency of their display. While SSNIC is sensible from an 
economic perspective, its practical application raises doubts. 

Alternatively, advocated by the OECD, the SSNDQ test corresponds with 
the nature of digital platforms, where quality of the product or service is 
imperative. The relation between quality and substitution is not a new concept 
in economic theory or competition law (Mandrescu, 2018), yet, quality is 
a wide notion, which in the case of assessing SMPs could include data privacy, 
user friendliness, security etc. Considering that various platforms compete 
based on different quality criteria, the ‘quality’ within the SSNDQ would likely 
have to be assessed on a case-by-case basis. While certain doubts concerning 
its practicality remain (OECD, 2013), the European Commission’s application 
of the SSNDQ test in Google Android25 exemplifies its functioning.

Furthermore, additional criteria for the definition of relevant market in 
digital sectors should be considered. Following Germany’s example of clarifying 
that ‘free’ products or services can constitute markets, other jurisdictions should 
adapt their laws accordingly. Even though this addition simply solidifies recent 
European and national practice, it is an important step to resolve one of the 
issues in the debate on ‘free’ markets once and for all. Moreover, Germany’s 
amendments regarding market power assessment of multi-sided platforms and 
the introduction of a transaction value threshold for merger notification are 
laudable and present a useful blueprint for competition regimes elsewhere. 

Finally, the EU Digital Package should be commended for its attempts to 
tame the increased and seemingly uncontrollable power of large online SMPs. 
However, while the introduction of the notion of digital gatekeepers and 
ex-ante regulation is a step forward, the DSA and DMA leave certain aspects, 
regarding zero-price practices more specifically, out of its scope. I consider 
this an indication of EU policy-makers’ uncertainty whether these types of 
regulation are the appropriate legal means to tackle the consumer harm 
stemming from predatory and excessive pricing associated with zero-price 
practices on SMPs. As discussed in the following chapters, I call for a deeper 
integration of data and consumer protection in assessing these issues. 

IV. Predatory pricing

Services offered at the price of EUR 0 bring immediate apprehension 
considering the predatory pricing doctrine. They are by default below costs; 
even though digital platforms might have low marginal costs, they are surely 

25 Case AT.40099 Google Android, para. 267.
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not zero. At first glance, it would thus seem implied that provision of any ‘free’ 
services falls under the predatory pricing doctrine.26 Conversely, consumers 
favour services offered at the price of EUR 0.27 The next sub-chapters discuss 
the application of predatory pricing to assess multi-sided platforms and 
freemium models. 

1. Multi-sided platforms

Due to the multi-sided nature of platforms offering zero-price services to 
consumers, the recoupment often appears on another side of the platform, 
rendering the services not actually “free”. Thus, the question of implications of 
predatory pricing rules on zero-price practices of multi-sided markets sparked 
an intense debate in the doctrine.

Evans and Schmalensee (2012) summarised the general agreement, stating 
that the standard cost-based mechanisms for identifying predatory pricing did 
not apply to the economic reality of multi-sided platform. Bostoen (2019) 
exemplified this statement with the case of British quality newspapers price 
war that occurred in the 1990s, where The Times, pricing 10 pence for its 
issues, risked charges for predatory pricing (also discussed by Behringer 
and Filistrucchi, 2015). However, the newspapers were a  two-sided market, 
connecting readers with advertisers – bearing in mind that sometimes papers 
are free to readers and fully funded by advertisements, it appeared necessary 
to take into account both sides of the multi-sided platforms when examining 
whether prices are indeed predatory (Bostoen, 2019). In my opinion, it is an 
imperative step in adapting predatory price doctrine to digital markets.

The implications of predatory pricing on platforms’ economics were first 
discussed by Wright (2004), who analysed fallacies resulting from applying 
assessment typical to one-sided markets to multi-sided ones. He held that 
a price below marginal cost does not always indicate predation. Following, 
Evans (2003, p. 325) initiated the substantial debate on the matter, adjusting 
the predatory pricing test in the following way: ‘[i]n multi-sided markets, one 
needs to compare the combined price charged to all sides to the combined 
costs for all sides’.28 Behringer and Filistrucchi (2015) presented the first 

26 Following Rato and Petit (2013, p. 50) ‘a dominant supplier who gives away products for 
free seemingly engages in the worst possible form of predatory pricing’.

27 For an elaboration on the zero-price effect see (Shampan’er and Ariely, 2006).
28 Evans reaffirmed this position a decade later, see (Evans and Schmalensee, 2012). For 

a more recent approval of this test see (Gurkaynak, Inanılır, Sinan, and Gizem Yasar, 2016). 
Similar proposals were presented by (Fletcher, 2007; Rato and Petit, 2013). The latter authors 
explicitly hold that zero-prices should generally be perceived to benefit consumers.
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economic model of predatory pricing test in multi-sided markets, concluding 
that predatory pricing would arise when a dominant undertaking is making 
an overall loss.

Contrarily, Gal and Rubinfeld (2016) underlined the risk of EU competition 
law leading to false positives. They held that the narrow application of predatory 
pricing test leads to a conclusion that a zero price is the worst type of predation 
(Gal and Rubinfeld, 2016). As a remedy they proposed the introduction of 
a  requirement of potential recoupment, following the  US model. Despite 
the CJEU having already rejected any recoupment requirement regarding 
predatory assessment,29 the Court should refine this approach when assessing 
zero-price practices characteristics to avoid false positives. Besides supporting 
the recoupment assessment, which considers interrelated markets for error 
prevention, Newman (2015) advocated for including the information and 
attention costs incurred by consumers when making use of zero-priced services. 
Nonetheless, as pointed out by Bostoen (2019) quantifying information and 
attention can be problematic, thus making use of the advertising revenue while 
relying on the predatory pricing test presented above may be a better solution. 

Agreeing with Bostoen (2019, p. 270) zero-price practices offered by 
online platforms will not amount to predatory pricing ‘as long as (i)  the 
overall price level exceeds the average total cost of providing the service to 
the different sides of the market; or (ii) the overall price level exceeds the 
average variable but not total cost, and there is no intention to eliminate 
a competitor’. Nevertheless, the economic characteristics of online platforms 
inherently make them prone to engage in predatory behaviour (Bamberger 
and Lobel, 2017). As the value of the platform is dependent on the quantity 
and quality of users on both sides, gaining more users on one side results in 
gaining more users on the other. Thus, platforms aim to increase their number 
of users, leading to a  few platforms dominating the market. Competing for 
the market rather than in the market, platforms tend to adapt a growth-over-
profits strategy, where they focus on maximization of the number of users 
rather than profits (Srnicek, 2016).

2. Freemium models

Offering a  product or service for ‘free’ does not always mean that no 
price will be charged to any of the customers. SMPs often try to balance 
the tension between the high (initial) costs of digital products and lack of 
(initial) revenue through the freemium model (Niemand, Mai and Kraus, 

29 CJ judgment of 2.04.2009, Case C-292/07 P France Télécom v Commission, 
ECLI:EU:C:2009:214, para. 110.
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2019). While already widespread among online platforms and predicted to 
grow even further (Kumar, 2014), running the freemium model can be difficult 
due to the so-called ‘penny gap’ (Kopelman, 2007).30 Users already benefitting 
from the free version are reluctant to pay for the premium upgrade.

The risk involved in predatory pricing assessment of freemium models 
can be illustrated by the recent French Bottin Cartographes/Google France, 
Google Inc. case line. It concerned the Google Maps application programming 
interface (hereinafter: API), which was licensed for free to firms who wanted 
to embed Google maps on their websites.31 Bottin Cartographes, a French 
online mapping services competitor, brought proceedings against Google, 
alleging that the zero-pricing strategy was predatory and thus constituted 
an abuse of dominance. Controversially, the Court of Commerce of Paris 
(hereinafter:  CCP) supported their claim, reasoning that since the price 
of the service amounted to zero, it did not allow Google to recoup any of 
the production costs it inevitably incurred.32 Having ruled that the conduct 
constituted part of a general exclusionary strategy, the Court concluded that 
Google had abused its dominant position. 

Following the Opinion of the French Competition Authority (hereinafter: 
FCA), the Paris Court of Appeals (hereinafter: PCA) reversed the judgement.33 
The FCA investigated Google’s business model, observing a  difference 
between the functioning of the free version and the paid version of Maps 
API (Maps API for Business). Namely, the latter included higher resolution, 
more itinerary options and real-time tracking of vehicles and was guaranteed 
to be free from advertisements. Having applied the EU predatory pricing test, 
the FCA concluded that there was a substantial margin between the revenues, 
that Google obtains both from Maps API (particularly the licensing fees) and 
advertising (should Google insert advertising in the free version of Maps API), 

30 This is also backed up by behavioural economics research; see (Thaler, 2015), where the 
‘endowment effect’ is discussed, finding that the entitlement to the terms of trade to which one 
is accustomed is especially visible in goods or services traditionally offered for free. 

31 Judgement of the Court of Commerce of Paris of 31.01.2012, Bottin Cartographes Google 
France, Google Inc, available (in French) at: https://www.legalis.net/jurisprudences/tribunal-de-
commerce-de-paris-15eme-chambre-jugement-du-31-janvier-2012/.

32 Rato and Petit (2013, p. 51) refer to this judgement as ‘somewhat nonsensical’, suggesting 
that the Court’s reasoning that Google’s alleged exclusionary strategy aimed at the long-term 
optimization of marketing of targeted advertising resembles a conspiracy theory. They should 
be applauded, however, for pointing out the Court’s mistakes in dismissing the economic 
characteristics of multi-sided platforms in technology-enabled markets. 

33 Autorité de la concurrence, Opinion 14-A-18 of 16.12.2014, Bottin Cartographes/Google 
France, Google Inc., available (in French) at: https://www.autoritedelaconcurrence.fr/sites/
default/files/commitments//14a18.pdf.
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and the costs. Based on the FCA’s opinion, the PCA concluded that Google 
did not engage in predatory conduct in offering a free version of Maps API.34

In summary, Bottin Cartographes case line exemplifies through the CCP’s 
judgement that freemium models may induce courts finding false positives, 
and through the FCA’s opinion and PCA’s judgement that they require 
thorough analysis of their pricing models to avoid such mistakes. As Bostoen 
suggests, this could be prevented by understanding the low marginal costs of 
digital products as well as considering all revenue (and all cost) generated 
by the undertaking in predatory pricing assessment. In case of freemium 
models, the revenue incoming from the premium version should be included 
(Bostoen, 2019).

3. Recommendations

Although not actually ‘free’, services offered at a  zero-price by multi-
sided and freemium-based SMPs can constitute predatory pricing. Yet, the 
risk of finding false positives prevails, as the current framework for analysis 
of predatory pricing is based upon the values of positive prices. To adapt 
it to zero-price markets it is imperative to understand the sector and its 
characteristics. While it is my conviction it is better for competition authorities 
to err on the side of imposing a  remedy, rather than do nothing and risk 
harm to competitive processes and consumers, it is important to introduce the 
following safeguards to ideally avoid any such mistakes in assessment. 

Considering multi-sided platforms, competition authorities cannot forget 
about their advertising revenue, which must be considered when applying the 
predatory price tests. The advertising revenue should be treated as the price of 
the product to allow weighing it with its cost. Regarding freemium models, the 
revenue the platform gains from the premium users who pay for the additional 
benefits should be considered. In this case, this revenue is what competition 
authorities should compare to the costs of both freemium and premium users. 
Advertising revenue should also be accounted for. 

Overall, the EU framework for assessment of predatory pricing misses the 
link between the zero-price practice and the actual harm to competition and 
consumer welfare. While recoupment is not required in the EU assessment, 
it would be a criterion worth introducing for zero-price practices, as without 
eventually raising prices – and in case of zero-price markets, these could 

34 Judgement of the Paris Court of Appeals of 20.11.2013, Case 12/02931, Google France, 
Google Inc./Bottin Cartographes, available (in French) at: https://www.legalis.net/jurisprudences/
cour-dappel-de-paris-pole-5-chambre-4-arret-du-20-novembre-2013/.
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include data and attention costs as well – the pricing schemes may not have 
anti-competitive character. 

Finally, even though this analysis focuses on the user side of SMPs, 
predatory pricing could also occur on the advertising side. In case of platforms 
offering advertising spaces at a very low price, to only raise prices once they 
fortified their market position, the traditional predatory pricing assessment 
would be applicable.

V. Excessive pricing

Discussing issues regarding the assessment of excessive pricing when the 
price of a service offered by a SMP is set at EUR 0 may seem counterintuitive. 
Nonetheless, zero-price services are not actually ‘free’ as platforms recoup 
such practices with consumers’ personal information and attention. Bearing 
in mind that data and attention constitute the ‘price’ consumers ‘pay’ for the 
zero-price services of SMPs, the question of excessiveness should focus on 
these aspects. 

1. Information costs 

Information costs refer to personal data of users, i.e. their name, e-mail 
address, age or relationship status, which they initially share in order to access 
the ‘free’ services or volunteer to post on their profiles later on.35 Users also 
incur information costs in a more implicit way, as for instance Facebook tracks 
one’s activity of engaging with particular pages or posts, clicking on certain 
ads, recently even following users’ non-Facebook activities online or on their 
devices.36 Many SMPs, such as Facebook and Instagram operate a  take-

35 In the EU, data and privacy protection is mainly secured under the Regulation (EU) 
2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection 
of natural persons with regard to the processing of personal data and on the free movement 
of such data, and repealing Directive 95/46/EC (OJ L 119/1), hereinafter: GDPR (General 
Data Protection Regulation). The GDPR impacts how data can be harvested, processed and 
commodified.

36 On these issues see e.g. The Washington Post, Facebook will now show you exactly how it 
stalks you – even when you’re not using Facebook, 2020, available at: https://www.washingtonpost.
com/technology/2020/01/28/off-facebook-activity-page/ (accessed on 30 April 2021); New York 
Times, What You Don’t Know About How Facebook Uses Your Data, 2018, avaialbe at: https://
www.nytimes.com/2018/04/11/technology/facebook-privacy-hearings.html (accessed on 30 April 
2021).
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it-or -leave-it approach, where users have little to no control over their data 
(e.g. they cannot turn off personalised advertising). To access the SMPs, users 
must condition their personal information and whatever is done to it. While 
they express their consent to subject their data when joining the platforms, 
complications to access privacy settings on many SMPs create issues for 
maintaining informed consent, which is imperative for protecting the welfare 
of consumers. 

When discussing excessive pricing with regard to information costs, it is 
crucial to turn to the FCO’s Facebook case line.37 In 2019 the FCO held that 
Facebook had abused its dominant position in the market for social networks 
by conditioning the use of its social networking service upon users’ consent 
to extensive collection and processing of their data.38 Following appeals, 
the Federal Supreme Court (hereinafter: FSC) preliminarily confirmed the 
allegation, arguing that Facebook was undoubtedly dominant on the German 
social networks markets and that it was abusing its position by using the terms 
of service, which deprived users of choice.39 Consequently, competition on 
social networks markets and online advertising markets, also associated with 
consumer data, could be impeded. However, upon return for a final verdict, 
the Düsseldorf Court of Appel (hereinafter: DCA) referred to the CJEU 
for a preliminary ruling on whether data rules can be cited in competition 
proceedings (Tiede, 2021).

Regardless of the outcome of the proceedings, the theory of harm applied 
by the FSC in discussing the abuse of dominance by Facebook offers a unique 
perspective – on the one hand, users were harmed by lack of choice and by 
being forced to provide more data than they wished to, having to use a product 
they did not fully want, on the other hand, competitors suffered from increased 
difficulty to compete in advertising services. The clarification that a  zero-
price practice can be excessive as well as the implication that using Facebook, 
consumers incur information and attention costs,40 have been long needed and 
they could put other data-driven platform’s models under question. 

The Facebook case line has faced criticism concerning reliance on data 
protection in constructing the theory of harm. However, in my view the FSC 
was right to build the theory of harm through the connection with data 
protection issues yet tackle the problem through the lens of exploitative 

37 For an overview of the entire Facebook investigation see (Buiten, 2020).
38 Decision of Bundeskartellamt of 6.02.2019 no. B6-22/16 Facebook Inc. i.a.
39 Decision of the Oberlandesgericht Düsseldorf in interim proceedings of 26.08.2019 

no. VI-Kart 1/19 (V).
40 For more comments on the impact of SMPs’ ‘data as a price’ business model on consumer 

welfare see the studies (Summers, 2020; Sunstein, 2018).
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abuse and competition law enforcement,41 as it stemmed from the market 
structure, constituting potential for harm not only to consumers’ privacy, 
but also competitive processes. With this, I believe competition assessment 
should not fear to engage data protection rules, as the two domains are closely 
interlinked when assessing excessiveness of information costs and should be 
used to mutually strengthen consumer welfare.

2. Attention costs 

Many companies try to justify their excessive data collection with the 
objective of improving their products through, for example, better targeted 
advertising. These attention costs often make operating the platform 
profitable. As Grimmelman (2019, p. 228) puts it ‘there is no need to sell 
people something else once you have a bit of their attention. Their attention 
itself is the commodity’. Advertisements on SMPs can be a real nuisance when 
users have to watch a 30-second advertisement to be able to watch a video on 
YouTube Other times, the attention costs are smaller, when ads more subtly 
appear on one’s Facebook feed. However, advertisements constitute costs 
for consumers either way, as after all ‘time is money’. They are particularly 
problematic, when the platform does not allow users to decide whether they 
wish to receive targeting advertising.

Unlike the widely researched issues of competition law assessment 
stemming from information costs42, matters regarding attention costs users 
incur in zero-price digital markets only recently gained in relevance in the 
scholarly debate. Many of the SMPs offering ‘free’ products or services rely 
on ‘attention economics’ (De Marcos, 2020) in their business models. These 
so-called ‘attention markets’ also bring various challenges to competition 
assessment (Newman, 2020; Wu, 2019). Interestingly, as Evans argues, 
consumer benefits, i.e. access to the content on the ‘free’ platform, stemming 
from online advertising, can surpass the nuisance they create to users (Evans, 
2020). Furthermore, advertisements can promote competition and contribute 
to consumer welfare, as users who engage with advertisements create positive 
externalities, leading to platforms lowering prices and improving quality 
(Evans, 2020).

Nevertheless, attention is scarce, rivalrous and tradeable; thus, people 
often choose to swap it for access to an online platform, such as a  social 

41 In comparison to the FCO, where data protection issues were places at the forefront of 
finding of the abuse. 

42 For discussions on data and privacy protection implications on competition law see 
(Costa-Cabral and Lynskey, 2017; Graef, 2016; Lynskey, 2018).
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media network (Newman, 2020). Newman argues this swap takes the shape 
of a barter exchange, where two products are mutually exchanged, without 
involving a monetary currency, which in its nature is a yet another issue to 
the price-centric competition review. However, the excessive pricing relating 
to attention markets can be seen by the analogy of ‘attention overcharge’, 
a  situation in which an undertaking extracts higher attention costs from 
customers, through for example displaying more frequent or lengthier 
advertisements while depicting the same product or service, than it would 
be able to obtain under competitive conditions (Newman, 2020). Another 
harmful practice connected to excessive attention costs is ‘attention theft’, 
seizure of attention that is non-consensual (Wu, 2019). Seeing advertisements 
to which one has not agreed is excessive.

3. Recommendations

Social media platforms offering ‘free’ products or services can engage in 
excessive pricing practices. However, the assessment of excessiveness must 
focus on information costs and attention costs users incur. While both aspects 
are difficult to grasp and measure,43 the following improvements should be 
made to adapt the legal framework.

Regarding information costs, excessive pricing may take shape of exclusion-
ary, excessive or unfair use of personal data, as was allegedly the case of 
Facebook in the FCO proceedings. As the case line highlights, the characteristics 
of digital platforms and the data-driven business models must be reflected 
in competition law assessment. The applied theory of harm underlines the 
importance of data protection rules in competition proceedings. Awaiting the 
preliminary ruling of the CJEU in the Facebook case, the FSC’s approach to 
taking a stance on matters encroaching on personal data protection in the 
name of safeguarding competition and consumer welfare should be praised. In 
my view, abuse of dominance assessment of such data-driven digital platforms, 
given their market power and social importance, should allow for flexibility to 
expand the competition review.

Considering attention costs, the excessive pricing can take the shape of 
attention overcharge, an excess of undesired advertisements. The key remedy 
lies in the correct assessment of market power of attention markets. Models, 
such as the A-SSNIP test, considering customers reaction to a  small but 
significant, non-transitory increase in unwanted advertising messages, aim to 
adapt the well-established SSNIP test to the specifics of attention markets. As 

43 Although for a proposition on how competition assessment could account for the value 
of content in attention markets see (Evans, 2019).
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for attention theft, consumer protection laws are better fitted than competition 
law.44 I believe that in updating consumer regulation, the EU policymakers 
must further take account of digital markets and the implications they have 
on commercial practices. 

VI. Conclusion

Based on this research, zero-price practices of social media platforms 
present fundamental challenges to traditional EU competition law. As the 
price of zero seems to be preferred by platforms’ users, the companies offering 
products or services “free” of charge seek recoupment either way. The actual 
price is either compensated by advertisers, who pay the platform for access to 
users’ information and attention, or by premium users of freemium platforms. 

As the EU framework for assessment of unilateral pricing conduct of 
dominant undertakings is price-centred, my conclusion is that it must be 
adapted to effectively analyse zero-price practices. At first glance, the price 
of EUR 0 for a service seems to by default fall under the scope of predatory 
pricing – the price of zero appears to always be below costs (which even if 
marginal, still exist for SMPs). However, before jumping to such conclusions, 
which would ultimately often result in finding false positives, competition 
authorities should thoroughly analyse the characteristics of the platform in 
question and consider revenue from advertisements and freemium users. Only 
then such revenues can be weighed against the costs incurred in applying the 
adapted predatory pricing test. 

Conversely, the price of EUR 0 for a product or service seems to by default 
fall out of the scope of excessive pricing – the price of zero appears never to 
be too high for consumers. However, this assumption could lead to finding 
false negatives. Since zero-priced services come at information and attention 
costs to consumers, the danger of their excessive charge or use by the SMPs 
persists. Competition authorities should be able to assess whether dominant 
SMPs are engaging in excessive or unfair use of personal data, or excessive 
or unwanted advertisement as potential exploitative abuses such as excessive 

44 See e.g. Directive (EU) 2019/770 of the European Parliament and of the Council of 
20 May 2019 on certain aspects concerning contracts for the supply of digital content and digital 
services (OJ L 136/1); Directive 2005/29/EC of the European Parliament and of the Council of 
11 May 2005 concerning unfair business-to-consumer commercial practices in the internal market 
and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of 
the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European 
Parliament and of the Council (‘Unfair Commercial Practices Directive’) (OJ L 149/22).
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pricing. While measuring information and attention costs can be difficult and 
ambiguous, competition law should build theories of harm associated with 
data and consumer protection.

Finally, this research proves that the issues of assessment of abusive 
pricing practices of zero-price social media platforms overlap with data and 
consumer protection laws. I  infer that they should be perceived mindful of 
the broader question of what the best tools to tackle the use of consumer’s 
information and attention on digital markets are. In my view, the balance 
of control over consumer’s data is currently favouring the platforms, thus 
granting consumers genuine choice and control over the use of their data 
is imperative. Accordingly, competition enforcement should not shy away 
from building theories of harm encroaching on other branches of law, i.e. 
data protection. Nonetheless, matters concerning advertising, should be left 
to consumer protection regulation, as the EU consumer policies are better 
equipped to address them. 

Literature

Alexiadis, P. and de Streel, A. (2020). Designing an EU intervention standard for digital 
platforms. Retrieved from Cadmus, the EUI Research Repository: https://cadmus.eui.eu/
bitstream/handle/1814/66307/RSCAS%202020_14.pdf?sequence=1andisAllowed=y.

Anderson, C. (2009). Free: The Future of a Radical Price. Hyperion.
Ariely, D. (2009). Predictably Irrational: The Hidden Forces that Shape Our Decisions. 

HarperCollins Publishers.
Bamberger, K. and Lobel, O. (2017). Platform Market Power. Berkeley Technology Law 

Journal, 32, 1051–1092, https://doi.org/10.15779/Z38N00ZT38.
Barnett, J. (2018). The costs of free: commoditization, bundling and concentration. Journal of 

Institutional Economics, 14(6), 1097–1120, https://doi.org/10.1017/S1744137418000012.
Battistella, C. et al. (2019). Free-driven web-based business models. Electronic Commerce 

Research, https://doi.org/10.1007/s10660-019-09374-3.
Behringer, S. and Filistrucchi, L. (2015). Areeda–Turner in Two-Sided Markets. Review of 

Industrial Organization, 46, 287–306, https://doi.org/10.1007/s11151-015-9460-5.
Bostoen, F. (2019). Online platforms and pricing: Adapting abuse of dominance assessments 

to the economic reality of free products. Computer Law and Security Review, 35,  263–280, 
https://doi.org/10.1016/j.clsr.2019.02.004 0267-3649/.

Botta, M. and Solidoro, S. (2020). Hipster antitrust, the European way? Policy Briefs, 
2020/02, Florence Competition Programme.

Bourreau, M. and Alexandre, d. S. (2019). Digital Conglomerates and EU Competition 
Policy, http://dx.doi.org/10.2139/ssrn.3350512.

Boyd, D. and Ellison, N. (2007, October 1). Social Network Sites: Definition, History, and 
Scholarship. Journal of Computer-Mediated Communication, 13(1), 210–230.

Buch-Hansen, H. and Wigger, A. (2010). Revisiting 50 years of market-making: The 
neoliberal transformation of European Competition policy, Review of International 
Political Economy, 17.



YEARBOOK OF ANTITRUST AND REGULATORY STUDIES

58  MARTA SZNAJDER

Buiten, M. (2021). Exploitative Abuses in Digital Markets: Between Competition Law and 
Data Protection Law. Journal of Antitrust Enforcement, 9(2), 270–288, https://doi-org.
eres.qnl.qa/10.1093/jaenfo/jnaa041.

CMA (2019). Online platforms and digital advertising, Market study interim report. Retrieved 
from: https://assets.publishing.service.gov.uk/media/5dfa0580ed915d0933009761/
Interim_report.pdf

Commission, E. (2018). Behavioural Study on Advertising and Marketing Practices in 
Online Social Media. Retrieved from: https://ec.europa.eu/info/sites/default/files/osm-
final-report_en.pdf

Commission, E. (2020). Europe fit for the Digital Age: Commission proposes new rules for 
digital platforms. Retrieved from: https://ec.europa.eu/commission/presscorner/detail/
en/ip_20_2347

Commission, E. (2020). Summary of the stakeholder consultation to the Evaluation of 
the Market Definition Notice. Retrieved from: https://ec.europa.eu/competition/
consultations/2020_market_definition_notice/summary_of_contributions_stakeholders.
pdf

Costa-Cabral, F. and Lynskey, O. (2017). Family ties: the intersection between data 
protection and competition in EU Law. Common Market Law Review, 54(1), 11–50.

De Marcos, P. (2020). Paying Attention: The Attention Economy (comment by Berkeley 
Economic Review). Retrieved from: https://econreview.berkeley.edu/paying-attention-
the-attention-economy/.

Dutch-Brown, N. (2017). The Competitive Landscape of Online Platforms, Joint Research 
Centre Technical Reports. Retrieved from: https://ec.europa.eu/jrc/sites/jrcsh/files/
jrc106299.pdf.

Evans, D. (2019). Attention Platforms, the Value of Content, and Public Policy. Review of 
Industrial Organization, 59, 775–792, https://doi.org/10.1007/s11151-019-09681-x.

Evans, D. (2003). The Antitrust Economics of Multi-sided platform markets. Yale Journal 
on Regulation, 20, 325–381.

Evans, D. (2011, April 18). The Antitrust Economics of Free. Competition Policy 
International, http://dx.doi.org/10.2139/ssrn.1813193.

Evans, D. (2020, April 15). The Economics of Attention Markets, http://dx.doi.org/10.2139/
ssrn.3044858.

Evans, D. and Schmalensee, R. (2007). Industrial Organization of Markets with Two-
Sided Platforms. Competition Policy International, 1. Retrieved from: https://ssrn.com/
abstract=987341.

Evans, D. and Schmalensee, R. (2008). Markets with Two-Sided Platforms. Issues in 
Competition Law and Policy, 667–693.

Evans, D. and Schmalensee, R. (2012). The Antitrust Analysis of Multi-Sided Platform 
Businesses. Coase-Sandor Working Paper Series in Law and Economics, http://dx.doi.
org/10.3386/w18783.

Evans, D. and Yanhua Zhang, V. (2014). Qihoo 360 v Tencent: First Antitrust Decision 
by The Supreme Court. Competition Policy International. Retrieved from: https://www.
competitionpolicyinternational.com/qihoo-360-v-tencent-first-antitrust-decision-by-the-
supreme-court/ (accessed on 30 May 2021). 

Fletcher, A. (2007). Predatory Pricing in Two-Sided Markets: A Brief Comment, Competition 
Policy International. Retrieved from: https://www.competitionpolicyinternational.com/
predatory-pricing-in-two-sided-markets-a-brief-comment/ (accessed on 30 May 2021).



NO STRINGS ATTACHED?… 59

VOL. 2021, 14(24) DOI: 10.7172/1689-9024.YARS.2021.14.24.2

Fowler, G.A. (2020). Facebook will now show you exactly how it stalks you — even 
when you’re not using Facebook. The Washington Post. Retrieved from: https://www.
washingtonpost.com/technology/2020/01/28/off-facebook-activity-page/ (accessed on 
30 May 2021).

Gal, M. and Rubinfeld, D. (2016). The Hidden Costs of Free Goods: Implications. Antitrust 
Law Journal, 521–562.

Gebicka, A. and Heinemann, A. (2014). Social Media and Competition Law. World 
Competition, 37(2), 149–172.

Graef, I. (2016). EU Competition Law, Data Protection and Online Platforms: Data as 
Essential Facility. Wolters Kluwer.

Graef, I. et al. (2018). Fairness and Enforcement: Bridging Competition, Data Protection 
and Consumer Law (Vol. 8). International Data Privacy Law.

Grimmelmann, J. (2019). The Platform is the Message. Georgetown Law Technology 
Review, 217–233.

Gurkaynak, G. at al. (2016). Multisided markets and the challenge of incorporating 
multisided considerations into competition law analysis. Journal of Antitrust Enforce-
ment, 5(1), 100–129, https://doi.org/10.1093/jaenfo/jnw007.

Hodson, H. (2017). The battle for territory in digital cartography: Not all roads lead 
to Google Maps. The Economist. Retrieved from: https://www.economist.com/
business/2017/06/08/the-battle-for-territory-in-digital-cartography (accessed on 30 May 
2021).

Hoofnagle, C. and Whittington, J. (2014). Free: Accounting for the Costs of the Internet’s 
Most Popular Price. UCLA Law Review, 606–670.

Hüttel, B.A. et al. (2018). How Consumers Assess Free E-Services: The Role of Benefit-
Inflation and Cost-Deflation Effects. Journal of Service Research, 21(3), 267–283, https://
doi.org/10.1177/1094670517746779.

Jarman, S. and Karaman Orsal, D. (2020). The regulation of zero-price markets by the 
competition authorities in the USA and the EU. Competition and Regulation in Network 
Industries, 21(4), 315–343, https://doi.org/10.1177/1783591720943756.

Jullien, B. and Sand-Zantman, W. (2020, July). The Economics of Platforms: A Theory 
Guide for Competition Policy. CESifo Working Paper Series. Retrieved from: https://
www.cesifo.org/DocDL/cesifo1_wp8463.pdf.

Just, N. (2018). Governing Online Platforms: Competition Policy in Times of Plat-
formization. Telecommunications Policy, 42(5), 386–394, https://doi.org/ 10.1016/j.tel-https://doi.org/ 10.1016/j.tel-
pol.2018.02.006.

Khan, L.M. (2017). Amazon’s Antitrust Paradox. The Yale Law Journal, 126, 710–805.
King, S.P. (2018). Technology and Competition Economics. International Journal of the 

Economics of Business, 25(1), 109–118, https://doi.org/10.1080/13571516.2017.1397879.
Kopelman, J. (2007). The Penny Gap. Retrieved from: https://redeye.firstround.com/2007/ 

03/the_first_penny.html (accessed on 30 May 2021).
Kumar, V. (2014). Making Freemium Work. Harvard Business Review. Retrieved from: 

https://hbr.org/2014/05/making-freemium-work.
Lynskey, O. (2018). At the crossroads of data protection and competition law: time to take 

stoc. International Data Privacy Law, 8(3), 179–180.
Mabiega, T. (2020). Regulating digital gatekeepers. European Parliamentary Research 

Service. Retrieved from: https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/ 
659397/EPRS_BRI(2020)659397_EN.pdf.



YEARBOOK OF ANTITRUST AND REGULATORY STUDIES

60  MARTA SZNAJDER

Maher, M. et al. (2016). Resetting competition policy frameworks for the digital ecosystem. 
Retrieved from https://www.gsma.com/publicpolicy/wp-content/uploads/2016/10/
GSMA_Resetting-Competition_Report_Oct-2016_60pp_WEBv2.pdf.

Mandrescu, D. (2018). The SSNIP Test and Zero-Pricing Strategies: Considerations for 
Online Platforms, European Competition and Regulatory Law Review, 2(4).

Marchese, C. (2020). Debunking the “Big is Bad” Boogeyman: How Facebook Benefits 
Consumers, George Mason Law Review, 1–46.

Marciano, A., Nicita, A. and Ramello, G.B. (2020). Big data and big techs: understanding 
the value of information in platform capitalism. European Journal of Law and 
Economics, 50(3), 345–358, https://doi.org/10.1007/s10657-020-09675-1.

Melamed, A.D. and Petit, N. (2019). The Misguided Assault on the Consumer Welfare 
Standard in the Age of Platform Markets. Review of Industrial Organization, 54,  741–774, 
https://doi.org/10.1007/s11151-019-09688-4.

Montalban, M. et al. (2011). EU Competition Policy Revisited: Economic Doctrines Within 
European Political Work. Cahiers de Groupe de Recherche en Economie Théorique et 
Appliquée.

Newman, J. (2020). Antitrust in Attention Markets. University of Miami Legal Studies 
Research Paper No. 3745839, http://dx.doi.org/10.2139/ssrn.3745839.

Newman, J. (2019). Antitrust in Digital Markets. Vanderbilt Law Review, 72(5), 1497–1561, 
http://dx.doi.org/10.2139/ssrn.3201004.

Newman, J. (2015). Antitrust in Zero-Price Markets: Applications. Washington University 
Law Review, 94, 49–111, http://dx.doi.org/10.2139/ssrn.2681304.

Newman, J. (2014). Antitrust in Zero-Price Markets: Foundations. University of Pennsylvania 
Law Review, 164, 149–206, http://dx.doi.org/10.2139/ssrn.2474874.

Newman, J. (2017). Complex Antitrust Harm in Platform Markets. University of Memphis 
Legal Studies Research Paper No. 165.

Newman, J. (2017). The Myth of Free. George Washington Law Review, 86, http://dx.doi.
org/10.2139/ssrn.2827277.

Niemand, T. et al. (2019). The zero-price effect in freemium business models: The 
moderating effects of free mentality and price–quality inference. Psychology and 
Marketing, 36(8), 773–790, https://doi.org/10.1002/mar.21211.

OECD. (2011). Excessive Prices. Retrieved from: https://www.oecd.org/competition/
abuse/49604207.pdf (accessed on 30 May 2021).

OECD. (2012). The Digital Economy. Retrieved from https://www.oecd.org/daf/
competition/The-Digital-Economy-2012.pdf (accessed on 30 May 2021).

OECD. (2013). The Role and Measurement of Quality in Competition Analysis. Retrieved 
from: https://www.oecd.org/competition/Quality-in-competition-analysis-2013.pdf 
(accessed on 30 May 2021).

OECD. (2018). Quality considerations in the zero-price economy – Note by the European 
Union. Retrieved from: https://www.oecd.org/officialdocuments/publicdisplaydocume
ntpdf/?cote=DAF/COMP/WD(2018)135anddocLanguage=En (accessed on 30 May 
2021).

OECD. (2018). Rethinking Antitrust Tools for Multi-Sided Platforms. Retrieved from: 
https://www.oecd.org/daf/competition/Rethinking-antitrust-tools-for-multi-sided-
platforms-2018.pdf (accessed on 30 May 2021).

Polverino, F. (2012). Hunting the Wild Geese: Competition Analysis in a World of ‘Free’. 
Concorrenza e Mercato.



NO STRINGS ATTACHED?… 61

VOL. 2021, 14(24) DOI: 10.7172/1689-9024.YARS.2021.14.24.2

Portuese, A. (2021). The Digital Markets Act: European Precautionary Antitrust. 
Information Technology & Innovation Foundation. Retrived from: https://itif.org/
publications/2021/05/24/digital-markets-act-european-precautionary-antitrust (accessed 
on 1 June 2021).

Rato, M. and Petit, N. (2013). Abuse of Dominance in Technology-Enabled Markets: 
Established Standards Reconsidered? European Competition Journal, 9(1), 1–65.

Robertson, V. (2021). A New Era for Antitrust Market Definition. Concurrences Review. 
Retrieved from: https://www.concurrences.com/en/review/issues/no-1-2021/articles/a-
new-era-for-antitrust-market-definition-98669-en

Rochet, J.-C. and Tirole, J. (2006). Two-sided Markets: A Progress Report. The RAND Jour-
nal of Economics, 37(3), 645–667, http://dx.doi.org/10.1111/j.1756-2171.2006.tb00036.x.

Schrepel, T. (2019, December 27). Most Data Doesn’t Pre-Exist = It Can’t Be Used For 
Payment of Exchange. Le Concurrentaliste. Retrived from: https://leconcurrentialiste.
com/data-paying-exchanging-whatever/ (accessed on 30 May 2021).

Shampan’er, K. and Ariely, D. (2006). How Small is Zero Price? The True Value of Free 
Products. Federal Reserve Bank of Boston, Working Papers, No. 06-16.

Shekhar, S. (2020). Zero Pricing Platform Competition. MPRA Paper 99364. Retrieved 
from: https://mpra.ub.uni-muenchen.de/99364/1/MPRA_paper_99364.pdf.

Singer, N. (2018). What You Don’t Know About How Facebook Uses Your Data. New 
York Times (accessed on 30 May 2021).

Sousa Ferro, M. (2015). ‘Ceci n’est pas un Marché’: Gratuity and Competition Law. 
Concurrences, http://dx.doi.org/10.2139/ssrn.2493236.

Sousa Ferro, M. (2017). De Gratis Non Curat Lex: Abuse of Dominance in Online Free 
Services. Competition Law Review, 12(2), 153–170.

Sperry, B. (2020). Killer acquisition or successful integration: The case of the Facebook/
Instagram merger. The Hill. Retrieved from: https://thehill.com/blogs/congress-blog/
politics/520211-killer-acquisition-or-successful-integration-the-case-of-the (accessed on 
30 May 2021).

Srnicek, N. (2016). Platform Capitalism. Polity.
Summers, M. (2020). Facebook isn’t free: zero-price companies overcharge consumers with 

data. Behavioural Public Policy, 1–25, https://doi.org/10.1017/bpp.2020.47.
Sunstein, C.R. (2018). Willingness to Pay to Use Facebook, Twitter, YouTube, Instagram, 

Snapchat, and More: A National Survey, http://dx.doi.org/10.2139/ssrn.3192498.
Thaler, R.H. (2015). Misbehaving: The Making of Behavioral Economics. Norton & 

Company.
Thepot, F. (2013). Market Power in Online Search and Social Networking: A Matter of 

Two-Sided Markets. World Competition, 36(2), 195–221.
Tiede, T. (2021, April 2). Of Pricing Guns, Social Networks and GDPR: The Düsseldorf 

Higher Regional Courts submits Facebook Case to the CJEU. Kluwer Competition Law 
Blog. Retrieved from: http://competitionlawblog.kluwercompetitionlaw.com/2021/04/02/
of-pricing-guns-social-networks-and-gdpr-the-dusseldorf-higher-regional-courts-
submits-facebook-case-to-the-cjeu/ (accessed on 30 May 2021).

UNCTAD. (2019). Competition issues in the digital economy. Retrieved from: https://
unctad.org/system/files/official-document/ciclpd54_en.pdf.

Van Dorpe, S. (2021, January 13). Germany shows EU the way in curbing Big Tech. 
Retrieved May 2021. POLITICO. Retrieved from: https://www.politico.eu/article/
germany-shows-eu-the-way-in-curbing-big-tech/.



YEARBOOK OF ANTITRUST AND REGULATORY STUDIES

62  MARTA SZNAJDER

Vestager, M. (2016, September 9). Making data work for us, Speech at Data Ethics 
event on Data as Power, Copenhagen. Retrieved from https://wayback.archive-it.
org/12090/20191129211903/https://ec.europa.eu/commission/commissioners/2014-2019/
vestager/announcements/making-data-work-us_en

Wiedemann, K. (2020). A Matter of Choice: The German Federal Supreme Court’s Interim 
Decision in the Abuse-of-Dominance Proceedings Bundeskartellamt v. Facebook (Case 
KVR 69/19). International Review of Intellectual Property and Competition Law, 51, 
1168–1181, https://doi.org/10.1007/s40319-020-00990-3.

Wish, R. and Bailey, D. (2018). Competition Law, 9th Edition. Oxford University Press.
Wright, J. (2004). One-sided Logic in Two-sided Markets. Review of Network Economics, 

3, 1–21.
Wu, T. (2018). The case for breaking up Facebook and Instagram. The Washington Post. 

Retrieved from: https://www.washingtonpost.com/outlook/2018/09/28/case-breaking-up-
facebook-instagram/ (accessed on 30 May 2021).

Wu, T. (2018). The Curse of Bigness: Antitrust in the New Gilded Age. Columbia Global 
Reports.

Wu, T. (2019). Blind Spot: The Attention Economy and the Law. Antitrust Law Journal, 
82, 771.


